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United States Court of Appeals for the 

District of Columbia 

‘ 

| 

No. 6279. 

Anthony Blagiach, Appellant, 

i 

vs. 


J. A. Tope, Sheriff, Agent for the State of West [Virginia. 


— 

a Supreme Court of the District of Columbia. 


Habeas Corpus. 

No. 1728. I 

In re Anthony Blagiach. 

United States of America, 

District of Columbia, ss: \ 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

' 

1 Petition for Writ of Habeas Corpus. 

Filed Julv 12, 1934. 

* 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

Habeas Corpus. 

No. 1728. ! 


In re Habeas Corpus, Anthony Blagiach.I 

The petition of Anthony Blagiach, respectfully” repre¬ 
sents to the Court as follows : 
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ANTHONY BLAG I AC H VS. 


1. That your petitioner is a resident of and a citizen of 
the United States, and brings this suit in his own right. 

2. That he hqs been placed under arrest and is now being 
held in the custody of the J. A. Tope, Sheriff Hancock 
County, W. Va r , and is being detained in the dock in the 
building of the Supreme Court of the District of Columbia. 

M. That your petitioner is not charged with any offense 
against the laws of the District of Columbia, and the J. A. 
Tope, Sheriff claims to be holding him for the State of 
West Virginia as a Fugitive. 

4. That your petitioner has not committed any offense 
against the law$ of the State of West Virginia for which he 
could be extradited to the said State. 

o. That your petitioner is informed and believes, and on 
such information and belief avers that this detention is 
illegal and unconstitutional and in contravention of his 
rights. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That a writ of habeas corpus issue out of this Honor¬ 

able Court directing the J. A. Tope, Sheriff, or to 
2 someone acting in his place and stead, requiring him 
to produce the body of your petitioner forthwith to 
be dealt with before this Honorable Court. 

2. That a hearing be had to determine the legality of 
your petitioner’s detention, and that pending said hearing 
he may be enlarged upon giving sufficient security for his 
appearance before this Honorable Court. 

M. That upon a final hearing your petitioner may be dis¬ 
charged from custodv. 

4. And for such other and further relief as the nature of 
the case mav require, and as to the Court mav seem proper. 

ANTHONY BLAGAICH. 


Distkict of Columbia, ss : 

I, Anthony Blagiach, being first duly sworn according 
to law, on oath depose and say that I have read the fore¬ 
going petition by me subscribed and know the contents 
thereof, that the matter and things therein stated of his 
personal knowledge are true and the matters and things 
stated upon information and belief, I believe to be true. 

ANTHONY BLAGAICH. 



o 


J. A. TOPE, SHERIFF, ETC. 

Subscribed and sworn to before me this 12tli day of 
Julv, 1934. 

" [seal.] MARY H. McCOY, 

Notary Public, D. C. 

JAMES K. HUGHES. 

Let writ issue returnable 7/13th/34, at 10 A. Bond 

*- /\A 

I 

0. R. LUHRING, 

justice . 

Writ of Habeas Corpus. 

Issued July 12, 1934. 


o 


The President of the United States to 3. A. Tope 
Greeting: 


Sheriff. 


You are hereby commanded to have the bodv of jAnthonv 
Blagiach, detained under your custody, as it j is said, 
together with the day and cause of his being taken and 
detained, by whatever name he may be called in the same, 
before the Honorable Supreme Court of the District of 
Columbia in the United States Court House, City of Wash¬ 
ington, on the 13" day of July, 1934, at 10 o’clock A. M., 
after the receipt of this writ, to do and receive Whatever 
shall then and there be considered of in his behalf, and 
have then and there this writ. 

Witness, the Honorable Alfred A. Wheat, Chief Justice 
of said Court the 12" day of Julv, A. D. 1934. 

[seal.] FRANK E. CUNNINGHAil, 

I Clerk, 

Bv HARRY M. HULL, 

* 7 • ! 

Assistant \ Clerk. 


Marshal’s Return. 

Served the within named J. A. Tope, Sheriff, by his 
Deputy Jos. L. Blattenberg, personally, July 12, 1934. 

JOHN B. COLPOYfS, 

U. S. Marshal, D. C., 
By WM. J. KIRKLANI), 

Deputy. 
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ANTHONY BLAG I AC H VS. 


Return and Answer of J. A. Tope , Sheriff. 
Filed July 12, 1934. 


J. A. Tope, Sheriff, in obedience to the writ of habeas 
corpus served upon him in this cause on Thursday, July 
12th, 1934, brought the body of the above named petitioner, 
Anthony Blagiach, into court immediately, and the said 
petitioner was thereupon released upon bond in the sum 
of Five Hundred Dollars ($500.00) for hearing in this 
cause; and for his return to the writ and answer to the 
petition, the said J. A. Tope, respondent in this cause, 
states as follows: 

That the petitioner having been charged in the State of 
'West Virginia with an offense for which he could be ex¬ 
tradited to that state, and having fled to the District of 
Columbia, the Governor of the State of West Virginia 
made requisition upon tin* Chief Justice of the Supreme 
Court of the District of Columbia for the return of peti¬ 
tioner to the State of West Virginia: that on Julv 12th, 

^ % * 

1934, a hearing was held upon this requisition before Mr. 
Justice Luhring of the Supreme Court of the District of 
Columbia, which proceeding is numbered 687, Requisition 
Docket; that after hearing, Mr. Justice Luhring ordered 
the petitioner to be surrendered to J. A. Tope, Sheriff, the 
agent of the State of West Virginia, for the purpose of 
being returned fo the State of West Virginia, a copy of 
which order is attached hereto and made a part hereof: 
that the respondent holds petitioner under the aforesaid 
order of Mr. Justice Luhring, which order is in all re¬ 
spects valid. 

Wherefore, the premises considered, respondent prays 
that the petition herein be dismissed, that the writ of 
habeas corpus be discharged, and that the petitioner be 
remanded to the custody of the respondent. 

5 J. A. TOPE, 

Sheriff , 

i By JOE L. PLATTEXBURG, 

Deputy Sheriff. 

LESLIE C. GARNETT, 

United States Attorney; 

ROGER ROBB, 

Assistant United States Attorney , 

Attorneys for Respondent. 



J. A. TOPE, SHERIFF, ETC. 


0 


District of Columbia, ss: 

I, Joe L. Plattenburg, being first duly sworn Recording 
to law, on oath depose and say: that I am a Deputy Sheriff 
of Hancock County, West Virginia; that I havej read the 
foregoing return and answer, and with the authority of 
the Sheriff of Hancock County, West Virginia, have sub¬ 
scribed the same for and on his behalf; and that! the mat¬ 
ters and things therein stated I verily believe td) be true. 

JOE L. PLATTENBURG. 

i 

Subscribed and sworn to before me this 12" day of Julv, 
1934. 

[seal. ] ALLEN J. KROUSE, 

Notary Public, D. C. 


Order to Surrender the Prisoner to the Agent 

State. 


of Said 


Before the Chief Justice of the Supreme Couiit of the 

District of Columbia. 

| 

Requisition Docket. 

No. 687. 

In re The State of West Virginia 

vs. 

Anton Blagajich. 

• i 

The Governor of the State of West Virginia having made 
his demand for the person of said defendant, and 
6 said defendant having been arrested and brought be¬ 
fore me bv the United States Marshal for 
tric-t, upon warrant issued herein by virtue of the 
vested in the Presiding Justice of the said Court jbv act of 
Congress, and being satisfied, after a hearing duly had, that 
the prisoner is the identical person mentioned ii| said re¬ 
quisition, it is therefore, the 12th day of Ju T y, 193-^, ordered 
that the said Anton Blagajich be surrendered to J. A. Tope, 
or his deputy, the Agent of said State, by him tjo be con¬ 
veyed to the County of Hancock, in said State, there to 
answer the charge of non-support, set forth in saifl requisi¬ 
tion. 

[seal.] 0. R. LUHRD^G, 

Presiding Justice of the Supreme Cour\ y D. C. 


said Dis- 
iauthoritv 
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ANTHONY BLAG I AC H VS. 


A true copv. Test: 

FRANK E. CUNNINGHAM, 

Clerk, 

By H. M. HULL, 

Asst. Clerk. 

Order Dismissing Petition and Discharging Writ of 

Habeas Corpus. 

Filed July 13, 1934. 


This cause coming 1 on for consideration upon the petition 
and the writ of habeas corpus, and the return and answer 
thereto filed on behalf of J. A. Tope, Sheriff, and the same 
having been heard in open court, it is now, this 13th day 
of July, 1934, 

Ordered, that the petition for the writ of habeas corpus 
herein be and the same hereby is dismissed: and that the 
writ of habeas corpus be and the same herein* is discharged. 

DANIEL W. O’DONOGHUE, 

Justice. 


From the foregoing order the petitioner, by his 
7 attorney of record, in open court, notes an appeal 
to the Court of Appeals of this District; whereupon, 
an undertaking to act as a cost bond is herein* fixed in the 
sum of $100.00 with leave to deposit $50.00 cash with the 
clerk in lieu thereof. 

Further, it is ordered that petitioner be released pend¬ 
ing appeal herein, upon the giving of recognizance, which is 
hereby fixed in the sum of $500.00/100. 

Julv 13, 1934. 

DANIEL W. O’DONOGHUE, 

J ns t ice. 


Memorandum. 


July 13, 1934.—Appeal Bond approved and filed. 


Assignment of Errors. 
Filed August 1, 1934. 


And now comes Anthony Blagiach, the petitioner, ap¬ 
pellant herein, and says: That in the record and proceed¬ 
ings of the Supreme Court of the District of Columbia in 
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the above entitled cause and in the rendition of the final 
order therein manifest error was intervened, to the preju¬ 
dice of the said appellant in this, to-wit, 

1. The Court erred in granting the prayers Of the an¬ 
swer of the respondent. 

2. The Court erred in dismissing the petition fpr writ of 
habeas corpus, and in discharging the writ. 

3. The Court erred in dismissing the petition fpr writ of 
habeas corpus, and in discharging the writ as the Court 

was disqualified so to do. 

8 4. The Court erred in refusing to grant the 

prayers of the petition of the petitioner. 

JAMES K. HUGHES, 
MAX L. SHUpLMAN, 

J. K. H., | 

Attorneys for the Petitioner. 

Service acknowledged this 1st dav of August, 1934. 

LESLIE C.‘ GARNETT, 

United States Attorney, 
Attorney for Respondent. 

Designation of Record. 

Filed Julv 31, 1934. 


* 


the Court 


The Clerk will please make up the record for 
of Appeals to consist of the following: 

1. The petition for writ of habeas corpus. 

2. The writ of habeas corpus and the return of the 
United States Marshal thereon. 

3. The return and answer to the petition and writ on 

behalf of J. A. Tope. j 

4. The order dismissing petition and discharging writ of 
habeas corpus. 

5. This designation of record. 

JAMES K. HUGHES, 

MAX L. SHULMAX, 

Attorneys for Petitioner. 

Service acknowledged this — day of July, 193-i. 

ROGER ROBB, I 
Ass’t United States Attorney, 

Attorney for Respondent . 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 8, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in i*e: Anthony Blagiach, Habeas Corpus Xo. 
1728, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of August, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6279. Anthony Blagiach, Appellant, vs. 
J. A. Tope, Sheriff, Agent for the State of West 
Virginia. United States Court of Appeals for the District 
of Columbia. Filed Aug. 6, 1934. Henry W. Hodges, 
Clerk. 
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In the United States Court of Appeals 

for the District of Columbia 

_ 

Xo. 6279 

Anthony Blagiach, appellant 


v. 


J. A. Tope, Sheriff, Agent for the State of West 

Virginia, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

This is an appeal from an order of the Supreme 
Court of the District of Columbia dismissing; a pe¬ 
tition for a writ of habeas corpus filed by the ap¬ 
pellant, and discharging the writ. The facts Jof the 
matter as revealed by the record are substantially 
as follows: 

The appellant having been charged in the State 
of West Virginia with the crime of nonsupport 
and having been found in the District of Columbia, 
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(1) 



the Governor of West Virginia made requisition 
upon the Chief Justice of the Supreme Court of 
the District for the return of the appellant to West 
Virginia. On July 12,1934, a hearing was liad upon 
this requisition before Mr. Justice Luhring of the 
Supreme Court of the District of Columbia, and Mr. 
Justice Luhring ordered that Blagiacli be surren¬ 
dered to J. A. Tope, Sheriff, the agent of the State 
of West Virginia, for the purpose of being returned 
to that State. (D. C. Code (1924), Section 930 et 
seq.; Code ;(1930), Title 6, Section 377 et seq.). 
Blagiacli thereupon tiled a petition for a writ of 
habeas corpus, alleging that his detention by the 
Sheriff was “illegal and unconstitutional and in 
contravention of his rights.” The writ issued 
forthwith, returnable on Julv 13, 1934, the order 
being signed by Mr. Justice Luhring. In his re¬ 
turn and answer Sheriff Tope stated that he held 
Blagiacli under the order of Mr. Justice Luhring 

and that the detention of the prisoner was there¬ 
fore lawful and proper. On July 13, before Mr. 
Justice OT)onoghue, the cause came on for consid¬ 
eration upon the petition and the writ of habeas 
corpus and the return and answer thereto filed on 
behalf of Sheriff Tope. After a hearing, Mr. Jus¬ 
tice O'Donoglme ordered that the petition for the 
writ of habeas corpus be dismissed and the writ of 
habeas corpus be discharged. From this order of 
Mr. Justice O’Donoghue, Blagiacli appeals. 
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II 

THE QUESTION INVOLVED 




Appellant contends that Mr. Justice O’Dopoghue 
was without jurisdiction to dismiss the petition and 
discharge the writ of habeas corpus which had been 
issued by another Justice of the Supreme Court of 
the District of Columbia. 


ARGUMENT 

The questions involved in the hearing dn the 
requisition before Mr. Justice Luhring were, of 
course, the same as those which arose in the liabeas 
corpus proceedings. It was therefore eminently 
proper that Mr. Justice Luhring should allow an¬ 
other Justice to hear and determine the liabeas 
corpus matter, and this was done without objection 
on the part of the appellant. The appellant: now 
contends, however, that he was prejudiced by the 
fact that the questions presented in the habeas 
corpus matter were not considered and determined 
by the same Judge who had previously considered 
and determined them in the requisition proceed¬ 
ing. It is thought that the mere statement of this 
proposition is its own answer. 

The appellant relies upon Elliot v. United 
States, 23 App. D. C. 456. In that case Elliot was 
adjudged in contempt of court by Mr. Justice 
Wright and was committed to jail. Elliot filed a 
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petition for a writ of habeas corpus, which was is¬ 


sued. and which was made returnable before Mr. 
Justice Wright. The Court of Appeals held that 
it was improper for the same Judge who had com¬ 
mitted Elliot to jail to pass upon the habeas corpus 
matter. The Court said at pages 464-465: 


It was certainly never intended that a 
prisoner applying to the court composed of 
several judges, any one of whom, not dis¬ 
qualified, being competent to act as and for 
the court, should be compellable to have the 
question of the legality of his imprisonment 
decided and disposed of by one of the justices 
of the court, by whose predetermination and 
decision the party had been, upon full con¬ 
sideration. committed t<> and detained in 
prison. It is manifest, if the application for 
the writ had been laid before Mr. Justice 
Wright he would not have granted the writ, 
and if that, apparently, would have been the 
disposition of the application by him, the 
writ, granted by another judge ought not to 
have been made returnable before the justice 
who had predetermined the case. The terms 
of the statute should be given a reasonable 
interpretation, in order to effectuate the ob¬ 
ject in view, and not to defeat that object. 
When the statute requires that, immediately 
upon the return to the writ and the produc¬ 
tion o,f the party detained, the court or jus¬ 
tice should proceed to inquire into the le<j<d- 
ity and propriety of such coniine the nt or de¬ 
tention, and if it should appear that such 
detention was without legal warrant or 



authority should at once discharge the jkartv, 
such requirement could hardly have been 
intended to be addressed to the judge or jus¬ 
tice who had heard and predetermined! upon 
the sufficiency of the cause for the committal 
and detention of the party, and whose judi¬ 
cial act constituted the cause of grievance of 
which the party complains. Such a proceed¬ 
ing would seem to be nothing more in effect 
than a simple travesty of justice; and we are 
convinced that such a proceeding was pever 
contemplated by the provisions of the Code. 

No language could more aptly demonstrate tlie un¬ 
soundness of the appellant ’s contention. 

IV 


CONCLUSION 


It is therefore respectfully submitted th 
order appealed from should be affirmed. 
Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 
Roger Robb, 

Assistant United States Attorney, 

Counsel for Appetyee. 
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